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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

G -Go Toys Factory, Ltd. has appealed fromthe final
refusal of the Trademark Examining Attorney to register
BABY TUBBY, with the word “Tubby” disclained, for “dolls

nl

and dol |l accessori es. Regi stration has been refused

pursuant to Section 2(d) of the Trademark Act, 15 U. S. C

! Application Serial No. 75/851,085, filed Novenber 18, 1999,
and asserting a bona fide intention to use the mark in commerce.
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1052(d), on the ground that applicant’s mark so resenbl es
the mark TUBBY, in the stylized form shown bel ow, which is
regi stered for, inter alia, “doll making kits,”? that, if
used on applicant’s identified goods, it is likely to cause

confusion or mstake or to deceive.

Applicant and the Exam ning Attorney have filed
briefs; an oral hearing was not requested.

Before we discuss the substantive issue, we turn to
sone evidentiary matters. Wth its response to the first
O fice action applicant submitted a listing taken fromthe
USPTO s el ectronic search system (TESS) which indicated 46
mar ks containing the term TUBBY. The listing shows only

the mark, its serial nunber or registration nunber, and

2 Registration No. 1,057,536, issued February 1, 1977; Section 8
affidavit accepted; Section 15 affidavit received; renewed. The
registration also lists, in the identification of goods, comcs
magazi nes, col oring books and self-erasing witing pads in C ass
16, and jigsaw puzzles in Cass 28. However, because the
Exam ni ng Attorney has di scussed only the doll-making kits, we
have assumed that this is the only itemw th which she contends a
l'i kel'i hood of confusion exists.
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whether it is alive or dead. Such a listing is ordinarily
insufficient to make the registrations of record. To nmake
a registration of record, a copy of the registration,
ei ther of the paper USPTO record, or a copy taken fromthe
el ectronic records of the USPTO, should be submtted. See
In re Duofold Inc., 184 USPQ 638 (TTAB 1974); In re Vol vo
Cars of North Anerica Inc., 46 USPQd 1455, n. 2 (TTAB
1998). However, because the Examining Attorney did not
advi se applicant of this deficiency at a point when
applicant could have corrected it, but instead di scussed
t he evidence, we will consider the listing for whatever
probative value it has. That value is limted, for severa
reasons. First, the listing does not show the goods or
services for the particular marks. Second, alnost half of
the marks are indicated to be for applications, and third-
party applications have no probative val ue other than as
evi dence that the applications were filed. See In re
Phil l'i ps- Van Heusen Corp., 63 USPQ2d 1047, n. 4 (TTAB
2002). Third, of the marks which are indicated to have
been registered, half of themare listed as “dead.” Thus,
there are only eleven currently-existing third-party
registrations on this |ist.

The Exami ning Attorney has al so pointed out that only

applicant’s application and the cited registration are for
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doll's. The Exami ning Attorney has submtted, in support of
this statenent, an “X-search 1.1 printout.” W note that
this printout has its own evidentiary deficiencies. It
appears to be a search strategy which lists “hits,” but,
frankly, would be readily intelligible only to those who
are fam liar with the X-search system® W think it
i ncunbent upon Exam ning Attorneys, if they wish to submt
evi dence of this type, to provide an explanation as to
their search strategy, and what the hits actually show,
rat her than a nere concl usory statenent.

However, in this case applicant does not dispute that
the only TUBBY marks relating to dolls are its own and that

shown in the cited registration. Therefore, we deem

® The printout reads, in its entirety:

# Tot al Dead Li ve Li ve St at us/ Sear ch
Mar ks Marks Vi ewed Vi ewed Sear ch
Docs | mages Dur ati on
01 44 N A 0 0 0:01 “tubby” [bi,ti]
02 24748 N A 0 0 P/ 0: 01 “dol | [gs]
03 2 0 2 2 0:01 1 and 2

Session started 8/29/01 10: 36:40 AM
Session finished 8 29/01 10:37: 15 AM
Total search duration 0:03 ninutes
Session Duration 0:35 m nutes

Default NEAR Iimt=1 ADJ limt=1
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applicant and the Exami ning Attorney to have stipul ated
this point.

This brings us to the substantive issue of whether
applicant’s mark, if used on its identified goods, is
likely to cause confusion with the cited mark. Qur
determ nation of this issue is based on an anal ysis of al
of the probative facts in evidence that are relevant to the
factors set forth inlnre E I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). 1In any likelihood
of confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Here, we have no doubt that the marks are very
simlar. The slight stylization of the cited mark does not
distinguish it fromapplicant’s mark, and applicant does
not argue this point. The fact is, because applicant has
applied for BABY TUBBY as a typed drawing, if it were to
obtain a registration its protection would extend to use of
the mark in the same or a simlar stylized font as the
regi stered mark. Nor does the addition of the descriptive

word BABY in applicant’s mark serve to distinguish it from
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the cited mark.* It is well established that, in
articulating reasons for reaching a conclusion on the issue
of likelihood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a mark, provided the
ul timate conclusion rests on a consideration of the marks
intheir entireties. In re National Data Corp., 753 F.2d
1056, 224 USPQ 749 (Fed. Cir. 1985). Because BABY
describes applicant’s dolls, it is the word TUBBY t hat
consuners will ook to as the najor source-identifying
feature, and therefore it is the dom nant el enent of
applicant’s mark. Further, because both marks otherw se
consi st of the identical word TUBBY, they convey very
simlar conmercial inpressions. Certainly if TUBBY and
BABY TUBBY were used on the sane goods, dolls, they are
likely to be viewed as identifying goods emanating fromthe
sanme source, w th TUBBY being considered as a shortened
form of BABY TUBBY, or BABY TUBBY bei ng consi dered as an

i ncarnation of the TUBBY doll in a baby form

“ Inits response to the first Ofice action applicant argued

t hat BABY was not a descriptive termfor its goods, although we
note that it conplied with the Exam ning Attorney’s requirenent
that the word be disclained. Applicant did not pursue this
argunent in its appeal brief and, indeed, acknow edged that BABY
is descriptive. p. 3.
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However, the marks are not both for dolls. Rather,
the cited registration identifies the goods as “doll making
kits.” Applicant asserts that there are significant
di fferences between dolls and doll-making kits in terns of
the custoners for the products and the channels of trade in
whi ch they are marketed. Specifically, applicant contends
that dolls are finished goods, purchased off-the-shelf, and
that they are found in the doll sections of departnent
stores and toy stores. On the other hand, applicant
asserts that doll-nmaking kits “are sold to skilled craft
and hobbyi st consunmers who are primarily interested in the
process and chal | enge of constructing dolls fromraw
materials or conponents.” Brief, p. 5. In support of this
contention, applicant has submtted naterials obtained from
the Internet regarding doll making. For exanple, a
guesti on- and-answer page which appears to relate to a
conpany cal l ed “Dol | Express” contains the follow ng:°>

Q What is included in the kit?

A: The kit includes a fired and

pai nted head with eyes and a body
pattern so that one can assenble it

t hensel ves and dress it as they w sh.

The wi gs are avail abl e but are not
i ncluded in the price.

> www. pape-ent.com dol | xprs/htm/faqg. htm .
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After

find that there is evidence that the sane conpani es which

reviewing the naterials which are of record, we

sell doll-mking kits also sell dolls. For exanple, a
general listing of websites turned up by a search for “dol
maki ng kits” on ConpuServe.comincludes the follow ng:

Daydreami s W ndow—dol |l s and m ni atures
Fairies, dolls and kit sets nade by
MIlie w nner Pam Jackson. ..

http:// honepages. par adi se. net. nz/ ~l ands
bri

Dol | Creations

H gh quality porcel ain dol
reproductions, blank and unpai nted
bi sque, as well as ready to dress
assenbl ed dol | s.
http://ww. dol | creati ons. com

Kistler Dolls

A seven year dealer for Apple Valley
Dol | Works, and new distributor for The
Baby Makers vinyl dolls and kits.
http://ww. honest ead. com ki st ersdol | s/
Untitled/...

Ki mekom and Japanese Crafts

Ki mekom and Japanese crafts: dolls
from Japan, Japanese dol | naki ng and
crafts.
http://ww. | apanesedol | sandcrafts. com

Further, an advertisenent for LaDonna’ s Doll Enporium

features a “Sugar Britches” doll as both a kit, for $55,

as a ready-to-dress conpletely assenbled doll for $75.°

the websit

e for “Doll Express,” cited above, states that

® http://ww.angel fire.conl bi z/| adonnasdol | s/ prices. htni .

or

And
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“At this Wb site you will find supplies for all your
porcel ain Doll Mking needs as well as conpleted Dolls.”

Thus, this evidence shows that doll -nmaking kits and
doll's may be sold to the same purchasers through the sanme
channel s of trade, and that the sane conpani es may offer
both dolls and doll-making kits, and may offer them under
the same trademarks. In view thereof, we find that
applicant’s identified dolls and the doll-mking kits
identified in the cited registration are rel ated goods, and
that, if applicant were to use the mark BABY TUBBY on its
dolls, it is likely to cause confusion wth TUBBY dol -
maki ng kits.

In reaching this conclusion, we recognize that “tubby”
has a suggestive significance and, therefore, the cited
registration is entitled to a nore |imted scope of
protection than an arbitrary or invented term’ However,

al t hough the registered mark TUBBY is not entitled to a

" Qur finding of a suggestive significance is not based on the
third-party registrations submtted by applicant, discussed
previously. Because there is no evidence of third-party TUBBY
marks for dolls or doll-making kits, the third-party

regi strations do not show that “tubby” has a particul ar
significance for those goods. However, just as third-party

regi strations can be used in the manner of dictionary definitions
to show that a termhas a particular nmeani ng, so too, obviously,
can dictionary definitions thenmselves. And in this case, we take
judicial notice that one definition of “tubby” is “short and
fat.” The American Heritage D ctionary of the English Language,
© 1970.
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broad scope of protection, even the |imted anbit of
protection to be accorded the cited registration is broad
enough to preclude the use of such a simlar mark as BABY
TUBBY for such closely related goods as dolls and dol
accessori es.

We have al so consi dered applicant’s contention that
dol | -making kits are bought by specialized purchasers,
namely, skilled craft and hobbyi st consunmers. Even if we
were to consider such purchasers as being nore
di scrimnating than other nenbers of the public, because of
the strong simlarities of the marks, and the evidence that
dol | -making kits and dolls may be sol d under the same nmarks
to this same class of purchasers through the sane channels
of trade, we find that such purchasers, famliar with TUBBY
for doll making kits, are likely to be confused by the use
of BABY TUBBY for dolls and doll accessori es.

Mor eover, al though applicant characterizes doll - maki ng
kits as relating to a “detailed and highly artistic craft,”
brief, p. 5 the identification in the cited registration
is not so limted. The term*®“doll making kits” is broad
enough to enconpass inexpensive craft itens for use by
young children, the sane children who would play with
dol I s. These kits would be sold in the sane toy stores

that sell dolls, and children, as well as the adults who

10
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purchase itens for them are likely to assunme that TUBBY
dol | meking kits and BABY TUBBY dolls and accessories cone
fromthe sanme source.

Deci sion: The refusal of registration is affirned.

11



